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INTRODUCTION

The Maryland Department of
Transportation’s State Highway
Administration (SHA) is the agency
responsible for planning, building,
maintaining and operating Maryland’s
State, U.S Route, and interstate highway
system. SHA is accountable to the Federal
Highway Administration (FHWA) to ensure
all project elements comply with Federal
law and regulations. SHA is required to
administer Federal transportation funds
provided by the U.S. Department of
Transportation through its various divisions
according to all Federal and State

laws, and as defined by the FHWA/SHA
Stewardship and Oversight Plan dated May
2015 (See Appendix A). The SHA ensures
that local projects using Federal funds
made available by SHA are appropriately
used in a timely manner and in compliance
with all Federal and state regulations.

In accordance with the May 2015
Stewardship agreement, SHA retains
responsibility under Federal law and
regulations for all delegated activities, but
the following program elements are not
delegated to local public agencies:

* NEPA approval

* Sole Source Approval

* Approval of Force Accounts

» Design Exception approval

» Approval of Right of Way Certification
» Approval of Engineering Plans

* Approval of DBE Goals

* Approval and Audit of Labor
Compliance

* Final Inspection
* Project Acceptance
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INTENDED AUDIENCE

This manual is designed to assist sub-
recipients in the administration of projects
using Federal-aid funds. It will also assist
SHA in its oversight capacity and provide
guidance to SHA staff responsible for
supporting these projects.

What Is an LPA?

A Local Public Agency (LPA), as defined in
23 CFR 635.102, is any city, county, fownship,
municipality, or other political subdivision
that may be empowered to cooperate

with the State transportation department in
highway matters. An LPA is considered to be
a sub-recipient.

What Is A Sub-Recipient?

Sub-recipient, as described in 2 CFR 200.93
means a non-Federal entity that receives
a sub award from a pass-through entity

to carry out part of a Federal program,
but does not include an individual that

is a beneficiary of such program. A sub-
recipient may also be a recipient of other
Federal awards directly from a Federal
awarding agency.

FUNDING TYPES AND PROGRAMS

The SHA has oversight of multiple funding
programs including Transportation
Alternatives Program, Safe Routes to Schoaol,
Federal Aid Bridge, Appalachian Regional
Commission, Earmarks and any other
current or future applicable programs.

HOW TO USE THE MANUAL

This manual describes the processes,
procedures, documents, authorizations

and approvals that are required to

receive Federal-aid and/or state funds

for applicable projects. Information was
compiled from various sources with the
intention to provide an overview of LPA
activities. This manual is not a substitute

for Federal and state laws, statutes, and
regulations for project administration
activities using Federal funds and should not
be used as such. This document is intended
to foster the lawful, accountable and
expedited delivery of an LPA project. While
every effort has been made to incorporate
accurate information and sufficient detail, it
may be necessary to contact SHA program
or project managers with specific questions
including timeframes.




Chapter 1: Introduction

FIGURE 1: LOCAL PUBLIC AGENCY PROJECT FLOW CHART

PROGRAM PHASE

LPA Identify Field Review LPA Request Federal
Development Funding and Scope Project Funding
Project Development Funding Awarded
DESIGN PHASE
Execute Procure Pl Design Environmental Identify and Right-of-Way
MOU Design Development Review Acquire Certification
Services and Review (NEPA) Permits
Railroad Utility Invoicing Final Design Plans, Specs, and Advertisement Bid
Certification Certification and Development Estimate Package and Concurrence
Reimbursements and Review (PS&E) Approval in Award
CONSTRUCTION PHASE
Notice of Notice to Construction Invoicing Inspection, testing, Final
Award Proceed Initiates and and Material Inspection
Reimbursements Certification
Final Material Final Project
Certification Acceptance Closeout
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FEDERAL AID BASICS

To have a successful Federal-aid project,

it is crucial that the sub-recipient officials
working on the project understand and
comply with these basic requirements of the
Federal-aid process.

TITLE VI

A sub-recipient is required by Title VI and
related statutes that it does not discriminate
in its programs, services, and activities as a
condition for receiving Federal assistance.

If it is found that Federal funds are involved
in any form of discrimination in sub-recipient
programs, the sub-recipient jeopardizes all
Federal funds.

PROJECT PROGRAMMING

All Federal-aid projects must be

included, or “programmed,” in the State
Transportation Improvement Program (STIP).
When a project is located within a local
Metropolitan Planning Organization (MPO)
area, it must also be included in the local
Transportation Improvement Program (TIP).

Maryland’s seven MPOs charged with
developing a TIP are:

* Baltimore Regional
Transportation Board
* Calvert - St. Mary's MPOI
* Hagerstown-Eastern Panhandle MPO

* National Capitol Region Transportation
Planning Board

e Salisbury/Wicomico Area MPO

* Wilmington Metropolitan Planning and
Coordinating Council

The sub-recipient is responsible for working
with the applicable MPO to ensure that

their project is included in the TIP / STIP and
is programmed with an adequate amount
of funds for the correct Federal Fiscal Year

I

(FFY). Funds should be programmed in the
FFY(s) in which FHWA Authorization will need
to occur, not on the basis of when actual
expenditures will occur.

The TIP is the regionally agreed upon list of
priority transportation projects, as required
by Federal law. The TIP document must

list all projects that intend to use Federal
funds, along with all non-Federally funded
projects that are regionally significant.

The projects are multi-modal, including
bicycle, pedestrian, ITS, safety, and
freight- related projects, as well as the
more traditional highway and public
transit projects. The Federal requirement is
to update TIPs every four years; however,
in Maryland, MPOs update their TIPs
annually to ensure that the cost and
project information is as current as possible
and fiscally constrained.

If the project is not within an MPO, the
project would only be listed in the STIP.

The STIP related transportation planning,
programming, and decision making for
non-metropolitan areas are undertaken by
MDOT through its rural consultation process.
More information on this may be found here.

MEMORANDUM OF UNDERSTANDING

Another important initial step in the Federal-
aid process is execution of a Memorandum
of Understanding (MOU) between SHA

and the sub-recipient. As soon as a project

is selected for funding, the sub-recipient
should submit a copy of the approved
funding application, Concept Statement, or
other documentation to the SHA program
manager to start the development process
for the MOU. Other documentation shall
include, at a minimum, the name and title of
the sub-recipient’s contact person, a project
description that identifies the limits and


http://www.mdot.maryland.gov/Office_of_Planning_and_Capital_Programming/STIPandTIP/Documents/MDOT_NonMetropolitanConsultativeProcessBrochure_1.pdf
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basic character of the proposed work, and
a preliminary cost estimate for Preliminary
Design, Final Design and/or Construction.

Upon receipt of this information, SHA will
prepare a MOU and send an unsigned copy
to the sub-recipient for signature. By signing
the MOU, the sub-recipient agrees to follow
all of the applicable Federal and State laws,
regulations, and policies pertaining to the
specific type(s) of Federal funds that are
involved. Therefore, project development
activities should not proceed until a MOU
has been executed.

In general, the MOU spells out the
responsibilities of both the sub-recipient

and SHA. The details of the MOU will vary,
depending on the type of Federal funds
that are involved. The sub-recipient officials
responsible for the project should thoroughly
review the MOU prior to bringing it to their
governing body for action. Any questions or
concerns should be directed to SHA.

FHWA AUTHORIZATION

FHWA Authorization is the single most
important aspect of the entire Federal-aid
process. If not done correctly or in a timely
manner, it can jeopardize Federal-aid
reimbursement for part or all of a project.
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When Is FHWA Authorization Needed?

FHWA Authorization must be obtained
before beginning any project activity
(Preliminary Engineering, Right of Way,
Final Design, and Construction) for

which Federal-aid reimbursement will be
requested. If the sub-recipient does not
have written confirmation from SHA that
FHWA Authorization has been secured for
a specific project activity, work should not
begin. The cost of work occurring prior to
FHWA Authorization will not be reimbursed
with Federal funds. If there is any doubt
about whether FHWA Authorization has
been obtained, contact SHA for assistance.

Depending on the type of Federal funds and
the provisions of the funding agreement,
there are several different types of project
activities that may be eligible for Federal-aid
reimbursement. Some of these may include
environmental studies, design, right-of-way
acquisition, utility relocations, railroad work,
construction, and construction inspection.

If funds are requested for construction only,
the design process must have followed the
Federal process even if Federal design funds
were not used. Refer to the project funding
agreement for the specific types of project
activities that may be reimbursed with
Federal funds.
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How Is FHWA Authorization Obtained?

The following is a summary of the FHWA
Authorization process. This process has
been generalized for the sake of clarity.
The actual authorization process will vary
depending on the specific type of project
activity that is being authorized.

* Step 1. The sub-recipient sends a
written request to SHA for FHWA
Authorization to begin a specific type
of project, including the appropriate
documentation for the type of work
being requested.

e Form 25C for construction
projects.

* Ask your program manager
for guidance.

» Step 2: The SHA reviews the sub-
recipient’s request and verifies that the
required clearances and reviews have
been completed as necessary.

» Step 3: If acceptable, SHA verifies
the availability of Federal funds and
prepares the electronic Authorization/
Agreement or Amendment/
Modification document, using the
Fiscal Management Information
System (FMIS).

e Step 4: The SHA sends the electronic
document to the FHWA for review
and approval.

e Step 5: The FHWA reviews the
electronic document and, if
acceptable, electronically signs
the document. If the request is not
acceptable, FHWA contacts SHA to
resolve any questions or issues.

» Step 6: After the FHWA has signed the
electronic document, SHA nofifies
the sub-recipient that the FHWA
Authorization has been obtained and
the requested work may begin.
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REIMBURSEMENT

All of the Federal-aid transportation
programs administered by SHA operate

on a reimbursement basis. That is, the sub-
recipient, after completing the necessary
steps and receiving the appropriate
approvals, is responsible for paying project
expenses up front. In turn, the sub-recipient
submits a request for reimbursement to SHA.
The request shall be made using the form or
format provided by SHA.

Requests for reimbursement shall be made
on a periodic basis, as defined in the
agreement, after costs have been incurred.
This could include bi-weekly, monthly,
quarterly, once at the end of the project

or annually depending on the project
duration and scope. If reimbursements are
not submitted for a particular time period, a
progress report or email must be sent from
the sub-recipient to the program manager
stating the project status. Written justification
will be required to retain the unspent
balance of Federal funds. The justification
should explain why the delay in requesting
Federal-aid reimbursement is beyond the
control of the sub-recipient. Examples
include delays resulting from environmental
reviews or permits, right-of-way acquisition,
utility relocations, unresolved litigation

or contract claims, or compliance with
other Federal-aid requirements. Failure to
adequately plan for these requirements will
not be considered adequate justification.

If adequate justification is not provided,

the unspent balance of Federal funds will
be de-obligated, and as a result, may no
longer be available for reimbursement. After
SHA review and approval, the sub-recipient
will be reimbursed by SHA at the agreed-
upon Federal share for actual, reasonable,
and allocable costs paid.
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To prevent the project obligation from
becoming inactive as per 23 CFR 630.106(a)
(5), reimbursement shall be requested at
least annually but not more than bi-weekly.
An inactive project is a project for which no
expenditures have been charged against
Federal funds for the past 12 months. The
Federal funds obligated for an inactive
project will be revised to reflect the current

cost estimate, based on the following criteria:

(i) Projectsinactive for the past 12
months with unspent balances of
more than $500,000,

(i) Projects inactive for the past 24
months with unspent balances of
$50,000 to $500,000, and

(iii) Projects inactive for the past 36
months with unspent balances less
than $50,000.

If the project becomes inactive, SHA will
notify the sub-recipient that the unspent
balance of Federal funds will be de-
obligated if the sub-recipient cannot
provide documentation within 30 days
to support the remaining balance.
Documentation shall include a revised
cost estimate and a date by which a
reimbursement request for the remaining
Federal funds will be submitted.

General Match Requirements

Most Federal-aid transportation programs
require some type of cost sharing or match
to the Federal funds. In most cases, a
minimum of 20% cash match must come
from non-Federal-aid sources. Usually, this
match is provided in the form of cash, that
is, eligible project costs that have been
paid for by entities other than the Federal
government. Sources of cash may include
donations of funds made by a third party,
special assessments made for the project,
and other non-Federal-aid sources of funds.
However if the total upfront cash received
for the project exceeds the required non-
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Federal share, the Federal share shall
be reduced or the excess cash must be
returned. In other words, a sub-recipient
may not make money on a Federal-aid
project.

In-Kind Contributions

In exceptional circumstances (usually
under the Recreational Trail Program and
with prior approval), certain non-cash
contributions may be counted towards
the required non-Federal-aid match. These
non-cash contributions are referred to

as an in-kind contribution. The type of in-
kind contribution that may be counted
toward the non-Federal-aid match varies,
depending on the timing of the contribution
and the type of Federal funds that are
being matched.

The sub-recipient is advised to contact the
program manager for specific requirements.
The valuation of donations of real property,
services, materials, equipment, and use

of facilities must be established at fair
market value (FMV), as determined by the
applicable Federal funding, administration
regulations, and Federal cost principles.
The costs or value of donations counting
towards satisfying the non-Federal match
requirement must be verifiable from the
sub-recipient’s records. The sub-recipient
retains responsibility for the proper oversight
of services donated by third parties and/or
performed by its sub-grantees.
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PROCUREMENT

BACKGROUND

When Federal-aid funds are used to hire

a consultant to provide engineering and
design-related services, sub-recipients must
follow certain Federal and State requirements.
These requirements address how to hire

the consultant and how to manage and
administer the contract per 23 CFR 172.

23 CFR 172 defines engineering and design-
related services as program management,
construction management and inspection,
feasibility studies, preliminary engineering,
engineering, design, surveying and mapping,
and architectural-related services with
respect to a highway construction project.

Architectural-related services are defined as
professional or creative work that is performed
in connection with the design and supervision
of construction or landscaping, and that
requires architectural education, training, and
experience. Architectural-related services
include consultation, research, investigation,
evaluation, planning, architectural design
and preparation of related documents,

and coordination of services furnished by
structural, civil, mechanical, and electrical
engineers, and other consultants.

Engineering-related services are defined
as professional or creative work that is
performed in connection with utilities,
structures, buildings, machines, equipment,
and processes. These services require
engineering education, training, and
experience in the application of special
knowledge of the mathematical, physical,
and engineering sciences. Engineering-
related services include consultation,
investigation, evaluation, planning,

design, and inspection of construction for
the purpose of interpreting and assuring
compliance with specifications and design

I

within the scope of inspection services.

BROOKS ACT

The policy of the Federal Government is

to publicly announce all requirements for
architectural and engineering services and
to negotiate contracts for architectural
and engineering services on the basis

of demonstrated competence and
qualification for the type of professional
services required and at fair and reasonable
prices (40 USC 1101). The general process
for procuring consultants through a
qualifications-based selection procedure is:

1. Issuing a Request for Proposal (RFP) to
publicly solicit the need and requirements
for service.

* The RFP must be advertised for a
minimum of three working days on
a website or bid board in an effort
to solicit proposals from as many
qualified firms as possible.

¢ The RFP should include:

e Clearly defined scope of work,
qualifications, responsibilities,
and deliverables required from
a consultant firm.

e Estimated schedule to perform
and deliver the services.

* Method of contract payment
which may include lump sum,
cost plus fixed-fee, cost per
unit of work, and specific rates
of compensation per 23 CFR
172.9(b).

e Clearly defined evaluation
criteria used to assess and
rate the qualifications of the
responding consultant firms
along with the scoring weight for
each of the assigned criteria.
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2. Evaluating and ranking all submitted
proposals.

* After the advertisement period
closes, sub-recipients must evaluate
and rank all submitted proposals
according to the evaluation criteria
outlined in the RFP. Price shall not be
used as a factor in the evaluation.

¢ Following the evaluation, sub-
recipients should list at least
three consultant firms in order
of preference, determined to
be the most qualified after the
advertisement period closes.

3. Negotiating a fair and reasonable cost
and contract terms with the selected
consultant firm.

* Assub-recipients prepare for
negotiations, they must develop
an independent cost estimate that
reflects the scope of work. This estimate
will be used as the basis for negotiating
with the selected consultant.

* Negotiations with the number-
one ranked, most highly qualified
consultant firm should focus on the
level of effort and experience of staff
required to complete the scope of
work and perform the needed tasks.

¢ |f the sub-recipient and most highly
qualified consultant firm are unable
to negotiate a fair and reasonable
contract, the sub-recipient may
formally terminate negotiations and
undertake negotiations with the
next most qualified consultant firm.
The process will continue until an
agreement is reached.
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PROCUREMENT METHODS

Depending on the circumstances, one of
the following procurement methods may
be used to hire a consultant to provide

engineering and design-related services:

* Competitive Negotiation (typically
referred to as the Brooks Act): This is
the primary method of procurement
for engineering and design-related
services. Due to COMAR's definition
of engineering and design-related
services, construction inspection must
be procured through qualifications-
based selection procedures to be
eligible for Federal funds.

e Consultants are selected based
on qualifications and experience.

* Based on the scope and
complexity of the work, the sub-
recipient and selected consultant
firm must determine and agree
to contract terms for fair and
reasonable compensation.

e Small Purchase/Simplified Acquisition:
Used in circumstances when the total
contract costs will not exceed $150,000.

e Sub-recipients do not have
to follow a competitive
negotiation/qualifications based
selection, but must follow SHA’s
procurement procedures.

* Sub-recipients should take steps
to ensure an adequate number
of qualified consultant firms are
considered. FHWA considers three
sources as the minimum number to
meet the adequate requirement.

e The fullamount of any contract
change that would cause the
total contract amount to exceed
$150,000, would be ineligible for
FAHP funding.

e FHWA may withdraw all FAHP
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funding from a contract if it is
modified above the $150,000
threshold.

* Non-Competitive Procurement:

e Used in limited circumstances
where the service is available
only from a single source, an
emergency exists, or competition
is inadequate after a solicitation
has been made.

e FHWA must approve the use of
this procurement method.

A sub-recipient may adopt SHA’s

written policies and procedures on

the procurement, management, and
administration of engineering and design-
related consultant services. Otherwise, a sub-
recipient must prepare and maintain its own
written policies for submission and approval
by SHA's Office of Procurement and
Contract Management (OPCM). In addition,
a sub-recipient must submit documentation
associated with each procurement to OPCM
for review to ensure compliance with all
applicable Federal and State laws, and
regulations per 23 CFR 172.5(b).

If a sub-recipient intends to use a consultant
to work on any phase of the design and/

or construction inspection, SHA’s open-end
consultants may be used, if available. For
additional information, contact OPCM.

FEDERAL ACQUISITION REGULATION (FAR)

FAR is a set of rules that govern the costs of
goods and services using Federal funds. Sub-
recipients are required to ensure compliance
with the FAR cost principles for determining
allowable costs on consultant services
contracts when Federal funds are used. These
costs are referred to as the indirect cost rate
and include those directly associated with

a specific contract, as well as a consultant’s
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overhead costs. Indirect cost rates must be
approved for use by the OPCM.

Once approved, the consultant’s indirect
cost rate must be used for the purposes
of estimating, negotiating, and making
payment on the contract.

CONFLICTS OF INTEREST

A conflict of interest occurs when a person’s
private interest and public duties and
responsibilities diverge or are not consistent.
Federal regulations focus on both direct
and indirect conflicts of interest, as well as
concerns regarding an appearance of a
conflict of interest or bias. The three primary
sources of conflict are:

* The independence of the people
associated with the procurement,
management, and administration of
consultants or vendors.

* The independence of the people
providing engineering or other
professional services.

* The independence of the people
involved in matters related to the
acquisition of real property for a project.

DISADVANTAGED BUSINESS ENTERPRISE
(DBE) PROGRAM

When using Federal funds, sub-recipients are
required to give adequate consideration

to DBE consultant firms in the procurement
of engineering and design-related services.
The DBE Program must include procedures
and methods for the following:

e Establishing DBE Program
participation goals.

e Setting participation goals on
specific contracts.

* Monitoring and reporting on the
performance of DBE participation.
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Sub-recipients are not required to have
their own independent DBE Program. Sub-
recipients may adopt SHA’s approved DBE
Program. If a sub-recipient chooses this
option, SHA’s DBE Program and annual DBE
overall goal apply to all the sub-recipient’s
Federal funding. If the sub-recipient chooses
to have its own independent DBE Program
and overall goal, the sub-recipient must
obtain concurrence from FHWA, subject to
SHA’s approval.

CONTRACT ADMINISTRATION

Sub-recipients must maintain adequate and
readily accessible project performance and
financial records, supporting documents,
and other records which are considered
pertinent to the agreement and applicable
Federal laws and regulations. These records
shall be maintained for a minimum of three
years after the close of a project and
include, but are not limited to, the following:

¢ Rationale for the method of
procurement.

¢ Contract type.
e Payment method.

¢ Solicitation, advertisement, and
announcement for services including
the scope, requirements and
evaluation criteria for selection.

* Documents supporting the evaluation,
discussion, ranking, and final selection
of the consultant firm.

* Documents supporting the analysis,
negotiation, and agreement on fair
and reasonable compensation.

FHWA PROCUREMENT GUIDELINES

In addition to hiring a consultant to
provide engineering and design-related
services in connection with a Federal-Aid
project, sub-recipients may also need to
procure other goods and services. Sub-
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recipients may use their own procurement time, and are awarded based on
procedures which reflect applicable lowest responsible bidder.

State and locals laws and regulations, « Competitive Proposals (more
provided the procurement procedures are than $150,000): Used when

in accordance with applicable Federal conditions are not appropriate
requirements. The following guidelines will for use of sealed bids.

help ensure compliance: Contractors are evaluated and

* Sub-recipients will maintain a contract selected based on qualifications,

administration system which ensures
contractors perform in accordance
with the terms, conditions, and
specifications of the contract.

Sub-recipients will maintain a written
code of conduct governing the
performance of their employees
engaged in the award, and
administering contracts with regard to
conflicts of interest and accepting gifts,
gratuities, or favors.

Sub-recipients will select the most
appropriate procurement method and
follow the necessary procedures.

* Micro Purchase (less than
$3,000): Purchase orders may be
awarded without soliciting any
competitive quotations if the sub-
recipient considers the costs to
be reasonable.

* Small Purchase (less than
$150,000): Prices must be
obtained from an adequate
number of qualified sources
and may be in writing, provided
orally, by vendor price list on
website, or generated via online
search, and are awarded based
on lowest responsible offer.

e Sealed Bids (more than $150,000):
Bids are publicly solicited. Prices
must be obtained from an
adequate number of qualified
sources and must be submitted
in a sealed envelope, clearly
marked “sealed bid,” to be
opened at a specified date and
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experience, and price.

* Non-Competitive Procurement:
Used in special circumstances
where the service is available
only from a single source,
an emergency exists, or
competition is determined to be
inadequate after a solicitation
has been made.

Sub-recipients will provide for review
of proposed procurements to

avoid purchasing unnecessary or
duplicated items.

Sub-recipients are encouraged to
enter into State and local government
agreements for procurement or using
common goods and services to foster
greater economy and efficiency.

Sub-recipients are encouraged to use
Federal excess and surplus property
when available rather than purchase
new property and equipment,
whenever such use is feasible and
reduces project costs.

Sub-recipients are encouraged to use
value-engineering clauses in contracts
for construction projects of sufficient
size to offer reasonable opportunities
for cost reductions.

Sub-recipients will make awards only to
responsible contractors possessing the
ability to perform successfully under the
terms and conditions of the proposed
procurement, with consideration given
to contractor integrity, compliance
with public policy, past performance,
and financial and technical resources.
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e Sub-recipients will maintain sufficient
records to detail the significant history
of the procurement.

* Sub-recipients will use time and material
contracts in limited circumstances
once a determination is made that
no other contract is suitable and the
contract has a ceiling price that the
contractor exceeds at own risk.

* |n accordance with good administrative
practice and sound business judgment,
sub-recipients alone will be responsible
for the settlement of all contractual
and administrative issues arising out
of procurements including source
evaluation, protests, disputes, and claims.

e Sub-recipients will have protest
procedures in place to handle and
resolve disputes relating to procurements.

* Sub-recipients will conduct all
procurement transactions in a manner
that provides unrestrictive competition,
which prohibits the following:

e placing unreasonable
requirements on firms for them to
qualify to do business;

° requiring unnecessary experience
or excessive bonding;

* having non-competitive pricing
practices between firms or
affiiated companies;

* providing non-competitive
awards to consultants who are
on retainer contracts or have
organizational conflicts of interest;

* specifying only a brand-name
product instead of allowing
an equal product describing
relevant performance
requirements; and,

e arbitrary action in the
procurement process.

Sub-recipients will conduct
procurements in a manner that
prohibits using statutorily or
administratively imposed in-state or
local geographical preferences in
the evaluation of bids or proposals,
except in cases where applicable
Federal statutes expressly mandate or
encourage geographical preference.
Or, when contracting for architectural
and engineering services provided
the geographic location leaves an
appropriate number of qualified firms
to compete for the contract.
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* Sub-recipients will have written selection
procedures for procurement transactions
that incorporate a clear and
accurate description of the technical
requirements for the material, product,
or service, including requirements which
providers must fulfill and the criteria used
in evaluating bids or proposals.

» Sub-recipients will ensure all pre-qualified
lists of persons, firms, or products which
are used in acquiring goods and
services are current and include enough
qualified sources to ensure maximum
open and free competition.

* Sub-recipients will take all necessary
affrmative action steps to ensure
that minority firms, women's business
enterprises, and labor surplus area firms
are used when possible.

e Sub-recipients will perform a cost
or price analysis in connection with
every procurement action, including
contract modifications, to determine
reasonableness of the proposed
contract price.

» Sub-recipients will negotiate profit as
a separate element of the price for
each contract in which there is no
price competition.

* Sub-recipients will only allow costs or
prices based on estimated costs to the
extent costs incurred or cost estimates
included in negotiated prices are
consistent with Federal cost principles.

e Sub-recipients will not use cost plus
a percentage of cost and percentage
of construction cost methods
of contracting.

e Sub-recipients must make available,
upon request of SHA, technical
specifications, pre-award procurement
documentation, such as requests
for proposals or invitations for bids
and independent cost estimates on
proposed procurements.
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» Sub-recipients must include specific
language in their contract provisions to
allow for required changes, remedies,
changed conditions, access and
records retention, suspension of work,
and other clauses approved by the
Office of Federal Procurement Policy.

e Sub-recipients must maintain
procurement documents for a
minimum of three years after the close
of a project.

ADDITIONAL RESOURCES

For more information about consultant
services for use by a Federal-aid project,
refer to FHWA'’s Federal-Aid Essentials for

Local Public Agencies video series. Topics
covered include the following modules:

e Consultant Services Overview

e Hiring a Consultant Using Competitive
Negotiation Procedures

e Organizational and Consultant
Conflicts of Interest

For guidance that supplements Federal laws
and regulations relating to procurement,
management, and administration of
engineering and design-related services
using Federal-aid funds, refer to EHWA'’s
Procurement, Management, and
Administration of Engineering and Design-
Related Services — Questions and Answers .
document and 23 CFR 172 Procurement
Management, and Administration of
Engineering and Design Related Services.



http://www.fhwa.dot.gov/Federal-aidessentials/catmod.cfm?id=14
http://www.fhwa.dot.gov/Federal-aidessentials/catmod.cfm?id=14
http://www.fhwa.dot.gov/Federal-aidessentials/catmod.cfm?id=14
http://www.fhwa.dot.gov/programadmin/172qa.pdf
http://www.fhwa.dot.gov/programadmin/172qa.pdf
http://www.fhwa.dot.gov/programadmin/172qa.pdf
http://www.fhwa.dot.gov/programadmin/172qa.pdf
http://www.fhwa.dot.gov/programadmin/172qa.pdf
http://www.gpo.gov/fdsys/pkg/FR-2015-05-22/pdf/2015-12024.pdf
http://www.gpo.gov/fdsys/pkg/FR-2015-05-22/pdf/2015-12024.pdf
http://www.gpo.gov/fdsys/pkg/FR-2015-05-22/pdf/2015-12024.pdf

____CHAPTER 4

THE NATIONAL ENVIRONMENTAL POLICY ACT (NEPA)

The NEPA is a law that requires
documentation of the potential
environmental effects of proposed Federal
agency actions. It takes into consideration
the natural and socioeconomic factors
within the project location vicinity. NEPA
reqguires projects receiving Federal funds

or approval to consider natural, cultural
and socio-economic factors using a
systematic, interdisciplinary approach. This
process requires coordination with various
state and Federal agencies to obtain
information on cultural, socio-economic, and
natural resources within the project area,
documentation of any impacts upon those
resources, and consideration of ways to
avoid or minimize impacts. The effort required
by a sub-recipient may be as minimal as
completing a few forms. Or, it may include
preparing environmental documentation
and facilitating public involvement. NEPA
coordination must occur on any project
where Federal funds are used.

Under NEPA, all sub-recipients using Federal
funds must comply with the requirements of
Federal and state laws to ensure that the
environment is protected. The sub-recipient
must provide evidence of compliance with
these laws and regulations before Federal
funds will be authorized for a project. The
major laws that must be complied with are:

* Section 106 of the National Historic
Preservation Act requires Federal
agencies to take into account the
effects of their undertakings on historic
properties, including historic structures
and archeological resources, and
afford the Advisory Council on Historic
Preservation a reasonable opportunity
to comment.

* Section 4(f) of the Department of
Transportation Act stipulates that

Federal transportation agencies
cannot approve the use of resources
such as publicly-owned public

parks, recreation areas, wildlife and
waterfowl refuges, or significant historic
sites for transportation purposes unless
there are no prudent and feasible
alternatives, and the action includes all
possible planning to minimize harm to
the protected resource.

Section 404 of the Clean Water Act,
prohibits discharge of dredged or fill
material into wetlands and waterways
unless proven that steps were taken to
avoid and minimize wetland impacts
where practicable, and unavoidable
impacts are compensated through
activities provided to restore or

create wetlands.

Section 7 of the Endangered Species Act
stipulates that Federally assisted actions
should not jeopardize the continued
existence of any rare, threatened, or
endangered (RTE) species or adversely
modify their habitat. “Section 7,”

as it is commonly referred to, calls

for interagency consultation when

a Federal action may jeopardize a
protected species and outlines the
documentation necessary to obtain a
Biological Opinion.

Section 6(f) of the Land and Water
Conservation Fund Act (LWCFA),
requires that Federally assisted
actions that propose impacts, or the
permanent conversion, of outdoor
recreation property that was acquired
or developed with LWCFA grant
assistance, be approved by the
Department of the Interior’s National
Park Service. Impacts to Section 6(f)
lands must be mitigated through
replacement lands of equal value,
location, and usefulness.

I o
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* Chesapeake Bay Critical Area and assisting the sub-recipient in complying

Atlantic Coastal Bays Critical Area
Protection Program established the
Critical Area Commission to oversee
the development and implementation
of local land use programs directed
towards the Critical Area that met the
following goals:

* Minimize adverse impacts on
water quality that result from
pollutants that are discharged
from structures or conveyances
or that have run off from
surrounding lands;

* Conserve fish, wildlife, and plant
habitat in the Critical Area; and,

e Establish land use policies for
development in the Critical Area
which accommodate growth
and also address the fact that,
even if pollution is controlled,
the number, movement, and
activities of persons in the
Critical Area can create adverse
environmental impacts.

 Title VI of the Civil Rights Act and

Executive Order 12898, Environmental
Justice “No person in the United States
shall, on the ground of race, color,

or national origin, be excluded from
participation in, be denied the benefits
of, or be subjected to discrimination
under any program or activity
receiving Federal financial assistance.”
Title VI requires agencies to identify
and address, as appropriate, any
disproportionately high and adverse
human health or environmental effects
of the project on minority populations
and low-income populations.

with the NEPA requirements. This review is
coordinated and ultimately approved by
the FHWA, based on the established policies
and procedures.

1. Contact the appropriate SHA
Environmental Manager (EM) in the NEPA
Compliance Division.

* The Environmental Manager’s
responsibilities are to maintain
a database of all sub-recipient
projects that are using Federal funds
and provide guidance regarding
the NEPA process. SHA’s EM is also
responsible for the review of the NEPA
document the sub-recipient has
drafted (the EM may assist in drafting)
and submittal to FHWA for approval.

2. Send Letter to Maryland Historic Trust
(MHT) (Appendix B)

* The letter should request MHT’s review
and comment on the project.

* Include a project location map.

* Provide the project information
including the location and
scope of work.

* Define the Area of Potential
Effects (APE) for the project,
taking into account direct
and indirect impacts including
physical, visual intrusions, noise,
and property acquisition.

e Determine if any significant
historic structures or districts, or
archeological resources are
present in the APE.

* Assess the effects (no properties
affected, no adverse effect, or
adverse effect) of the project on

PROCESS FOR NEPA APPROVAL
The SHA is responsible for reviewing the

environmental impacts of all sub-recipient

Federal-aid transportation projects and

I

any historic resources eligible for
or listed on the National Register
of Historic Places (NRHP).


http://dnr2.maryland.gov/criticalarea/Pages/default.aspx
http://dnr2.maryland.gov/criticalarea/Pages/default.aspx
http://dnr2.maryland.gov/criticalarea/Pages/default.aspx
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* A copy of the request letter sent
to MHT and their response and/
or concurrence on the project’s
effects must be provided to the EM
as evidence of compliance with
Section 106.

e |f the MHT determines that the
project will have an adverse
effect on a historic resource,
the sub-recipient must consult
with the MHT on ways to avoid,
minimize, or mitigate these
effects and to develop a
Memorandum of Agreement

(MOA) with the MHT and FHWA.

More info is available here.

3. Coordinate with the United States
Fish and Wildlife Service (USFWS) and
Maryland Department of Natural
Resources (DNR) — Wildlife and Heritage
Service and Integrated Policy Review Unit.

* Complete the online project review
process through the USFWS’s
Chesapeake Bay Field Office. This
online tool provides a step-by-step
process for identifying whether
Federally listed threatened or
endangered species are within

the project area. If the outcome

of the process determines that

no species are within the project
areaq, the EM will receive an official
“certifying” letter via email from
USFWS stating that no further
coordination is necessary. However,
if the project may affect species,
further coordination with USFWS will
be necessary.

Send letters to DNR — Wildlife and
Heritage Service and Integrated
Policy Review Unit to request review
and comment on the project

* Include a project location map.

* Provide the project information
including the location and
scope of work.

* Request information regarding
the presence of the following:

e Rare, Threatened, or
Endangered species
or habitat.

* Anadromous finfish species.

* Time of year restrictions
for instream work in the
project area.



http://roads.maryland.gov/OBD/Environmenal_%20LG_Guidance.pdf
http://www.fws.gov/chesapeakebay/EndSppWeb/ProjectReview/Index.html
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If any resource agencies request a survey, * Some projects, including those
the results of the survey must be addressed requiring mitigation, may require an
as evidence of compliance. approval letter from Critical Area

 Submit a copy of the response Commission staff.

letter sent to USFWS, DNR — Wildlife 6. Determine a plan for public involvement
and Heritage Service, and DNR - and consult with the EM for approval.

Environmental Review Unit, and

any survey reports, to the SHA
Environmental Manager to include in
the NEPA document as evidence

of compliance.

e Consult with the EM eatrly in the
concept development stage to
determine what is appropriate
and reasonable for the project.
The EM must approve the public

4. Determine if any wetlands, waterways, involvement/outreach concept.
or floodplains are present and if they will
be impacted. If impacts are anticipated,
coordinate with the Maryland
Department of Environment and the U.S.
Army Corp of Engineers to:

e The requirements for public
involvement and outreach
are dependent on the project
scope and potential for
community impacts.

* Confirm field delineations « Complete public involvement

* Avoid or minimize impacts activities and outreach to provide
an opportunity for the public to
comment on projects. There may
also be a need to hold a community

_ o ) meeting when roadway detours are
Refe'r'to Enylronmeptal Permitting Section for planned during construction.
additional information.

* Obtain appropriate permits
e Prepare mitigation plans, if necessary

o , . * Address any public concerns.
5. Determine if the project is within the

Critical Area and coordinate with the
Critical Area Commission.

¢ Public involvement activities
must be documented in the

) ] environmental document.
* |f the project impacts any area

within the Critical Area Boundary,
coordinate with your local planning
and zoning agency as appropriate
to obtain necessary approvals. To
check if your project is located within
the Ciritical Area use DNR’s website

Marvland Merlin.

* Copies of letters to and approvals
from the local planning and zoning
agency or a consistency report (for
local government projects) must
be provided to the Environmental
Manager as evidence of compliance.

e Copies of items, such as
meeting minutes, flyers,
newspaper advertisements,
etc., must be provided to the
EM as evidence of compliance.

Some examples of public involvement

activities and outreach include, but are not

limited to, informal community meetings,

flyers, and newspaper advertisements.

Factors that will affect the requirements

of the public involvement and outreach

include, but are not limited to, project

location, average daily traffic, length of

* Mitigation may be required for the detour, type and extent of community
impacts within the Critical Area. impacts, and duration of the detour.

The goal of involving the public is to
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determined to be feasible and
prudent it must be selected.

assure no surprises to the public when
construction begins.

* An alternative could be
determined not feasible
and prudent for the
following reasons:

7. Determine need to coordinate
with Emergency Services or Public
Transit Agencies.

e |f a detour is required for the project,

notify appropriate emergency * Does not meet

service and public transit agencies
such as:

e Fire and rescue
(ambulatory) departments

e Police departments
e Public schools

If the emergency service, school
bus, or public bus provider
determines that the detour would
adversely impact their response
time or routes, work to address
their issues.

If the projectis on a public bus route,
notify the appropriate state or local
agency (ex: MTA, WMATA, Ride

On, etc.)

Copies of letters to and responses
from the emergency service
agencies must be provided as
evidence of compliance.

purpose and need of
the project.

* Introduces severe
operational or
safety problems.

* Requires additional
unacceptable
social, economic, or
environmental impacts.

* Results in serious
community disruption.

* Adds extraordinary
costs to the project.

e |fimpacts are unavoidable, the
impacts must be minimized to
the greatest extent possible and
mitigation must be developed to
offset the effect of the impacts.

* All Section 4(f) Evaluations
and Determinations must be
approved by FHWA, and are

8. Determine if a Section 4(f) resource
normally approved concurrently

is impacted.
: _ _ with the NEPA document.
* Coordinate with the EM to help o _
determine which Section 4(f) 9. Determine if there are impacts to

publicly-owned public parks, recreational

compliance/evaluation method, if any, e
areas, or wildlife or waterfowl refugees.

is appropriate for the project.
* |f yes, determine if the impacted
resource area received Land and Water

Conservation Fund Act of 1965 (LWFCA)

funding for acquisition or development.

e |f a Sec